OFFICE OF THE ATTORNE
Y GENERAL OF TEXAS
AUSTIN E

GERALD €. MANN
ATIORNEY GEVERAL

1gzorabla Bert Ford, Ad=zinlstrator
rexas Liquor Coatrol Foard
suscin, Texas

~e0r Sir:

Opiznlon Ho. C-1881
Ke: Can s olty dul
tha lawxs of t
ordinance making 1t
drivs an s

a¥e stall have Jjurisdiotion

8 in 3]l oriminal cases arising
juch city, town or villajze, and
ent Jurisdiction with any Justice of
aainet in which said city, town or

"in ell. crinirsl cusas arising under

7d whare ths paximum of suek firce may not

axeaad twd hunfred dollars, and arising within such cor-

porate limivs,"

article 802, Penal Cods of Texas, r3sds as follows:

"Any person who drives or operatos aa automodils or
eay othor motor vehicle upon any strest or slley, or any
othsr place within the 1limite of any incorporatsd city,
town, or villasge, or upon any public road or highway in
thls State whils suoh parson is intoxicated, or in any
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"degrea under ths influence of intoxicating liguor,

skall upon cosvlotion e confiped in the pealtentiary

for 3ot more than two {2) ysars, or dbs coafinsd in ths
county Jail for rot lsas than five (5) days nor mors

than pipsty (90) days end finsd not less then Fifty
Tollars ({50} nor mors than Five Fundred Dollars ({500).™

Article 11, Sectioa 4, Texas Constitution, provides,
~azon; cihor things, that cities and towns havirg a population
of Tive thousand or less xay bs chartered alona by generzl leow.

Article 1145, Revigsed Clvil Statutass of Texas, appli-
cable to citlies inecorporated under ithe Censral lLaws of Texas,
reads 83 follows:

"IThs nayor suall be the president of the board of
aldernsn and shall, with three cf the zlderman, constitute
a quorum for the transaotion of businsss; and the guorum
shall hevs power to enacl such by-laws end ordinances
not inconsaistent with {ho laws epnd constitution of this
Stats as shall b2 desmad propsr for tha governmant of
tre corporstion.™ .

Section 5, Article 1148, Revized Civil Statutas of
Texas, applicabls to clties incorporatad urdsr ths Caneral

iaw3 of Texas, preseriblng tre powsrs of sldsrmen, raads as
follows:

#Inve powsr to prescribs the fins to be imposed by
the mayor for the violation of any dy=-laws or ordinance,
which shall 'in no case excesd ope hundrsd dollars; dbut
no fina shall be 1mpoaad except upon the verdict of a
Jury, should ths dsfsndant demand a trlal dy jury."

Article 11, Seation S5, Taxas Constitution, provides
szonz other things that cltisa haviag =more than five thousand
inhabitants may, by & majority vote of the qualified voters
of s2id city, at aa sleotion hald for that purposze, adopt or
83ead thair chartars, subjsct to such limitations as may ba
Preseribsd by the Legizlaturs, and provides that no charter
O® any ordirsance vazsaed under eaid ohsrter shall contain any
Provision inconsistest with ths Coastitution or the Stata,

Or ¢f the general laws enacted by the Leglslature of the State,
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artlols 1185, Roviszed Clvil ttatutes of Toxas, eppli-
cable to Zome Rule {itles, provides amonz other thiangs, that
so charter or any ordinarces passed uandsr sald charter shall

coztaln any proviuioa inconsistant with tha Coaatitutlon or
caneral Laws of thls State.

Toxas Jurisprudanoe, Vol. 30, Munieipal Corporations,
(167, Pagss 301-2, reads, in part, &s follows:

"Ordlaances whloh are in oontliot with ths Constitu-
tion or the state law ars void. This is true of ordin=noss
gnacted by municipalities which oparate undsr tho gSansral
law or which have &psoial chartsrs, — 2nd 2130 of ordi-
ranceg enacted by hoxna rulo cities, the exsrsss provision
of ths Constitution and ths stetute being that no ordinance
passed undar a homze rule chertar shell contain eny provision
inccasisteat rith the Conatitutlion or goaeral lews orf the
ctate, ¢« o w

Texas Jurlsprudsnoce, Vol. 30, unielpal Corporations,
laction 183, Pagsa 304-5, raads, ir part, as rollows:

"An ordinanca may maka an act an offeass agalnst the
cunicipality though 4t 1a also an offeass agaiast ths state
law, anrd sn crdinanca danounclpg the sams offsnse pay be
ad=issiblo in a prosecution for violating a stats law.

Zut, 1f ths Etata donountas an offenss and fixed a nualgh-
meat for 1t, an ordinsnce denouvnclas tna saze offanse muat
Pa ihe sams a3 toe SLALS law DOLh 383 to coflnition aend
punishieat.

"As a Tule, an ordinance i3 vold which makes that an
offense which I3 permissible under the stzte law, or whieh
paraits that which is ~ads an ofrfenae by the Psnal Coda;
end ths sama is true of 2a ordinsces which regulates tha
sana thing and deflines subatantially the same offenss asg
a state statute, but orasoribes a greater or lsss or
different penalty thap trat prascribed oy tha statiuis. . "

In tha cass of City of Xink V¥a. Criffith Amussment
Coapany, 100 3. ¥. (2d) 695 (Supreme Court of Texas), & city
ordinance of the Ciity of tink providing a fine of 2100, for
o3sration of prizs drawiag by lot of nonsy or othsr thlag of
¥slus at place of ezussmeat and makling each day's violatlon a
Saparats offonss was hold void for coaflict with statutory .
Penuliy of fipe of #100. to $1000. for coaduct of "lotlary."

Tha e¢ity mey not &eclars an offense mnd fix a panalty
¥a3ras the 3tate has alroady denounssd ths same thing as an
offenss and fited a higher pspalty tharefor than tha city can
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i~pos Xydias Anuwsenent Compaay v. City of ¥ouston (Civ.
Appe) 185 S. @. 415, error refused. Also see tha cass of

8x rarte Farley, 144 S. W, 30, ard Tx Farte Jonisohkies,

244 J - t‘ 99? -

Aa ordiaance regulating opesrstion of weshiclaes at
iatasrsections, and providizg differsnt permlty froam that
prescridad in statute was hold favelid. GSee El Pago Ilectirlc
Company V8. Colling, &3 3. Vi, (2d) 295 (COﬁ. ADPe) 29 B. e -
(2d) 807. (Com. App.)

You are respesotfully edvised that 2t is the oplnion
of thils Departzent that your guvstion skhould be answerad in
tha negative and it 1s 5o answered,

Yery truly yours,

ATTCRNZY GINERAL OF TZX&S
M *
By o / M

YiXie :o Fanﬂmg
Asalstent

APPROVEDFEB 19, 1940
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